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Purpose of report  
 
In this report, the Rights of Way Committee is asked to consider all the relevant 
evidence gathered in support and in rebuttal of the existence of public footpath rights 
over a route between the U2029 road in Ellingham village and Public Footpath No 14. 
 
 
Recommendation  
 
   It is recommended that the Rights of Way Committee agrees that: 

(i)       there is sufficient evidence to indicate that public footpath rights 
have been reasonably alleged to exist over the route T-U; 

(ii)            the route be included in a future Definitive Map Modification Order 
as a public footpath. 

 
 
1.0      BACKGROUND  
 
1.1 The relevant statutory provisions which apply to adding a public right of way to 

the Definitive Map and Statement based on 20 years user evidence are 
Sections 53(3)(b) and 53(3)(c)(i) of the Wildlife and Countryside Act, 1981, 
which require the County Council (as Surveying Authority) to modify the 
Definitive Map and Statement following: 

 
“The expiration, in relation to any way in the area to which the map 
relates, of any period such that the enjoyment by the public of the way 
during that period raises a presumption that the way has been 
dedicated as a public path or restricted byway” [s53(3)(b)] 

or 
“the discovery by the authority of evidence which (when considered with 
all other relevant evidence available to them) shows that a right of way 
which is not shown in the map and statement subsists or is reasonably 



alleged to subsist over land in the area to which the map relates, being 
a right of way such that the land over which the right subsists is a public 
path, a restricted byway or, subject to section 54A, a byway open to all 
traffic;”  [s53(3)(c)(i)]  

 
1.2 It is an unresolved question whether it is permissible to invoke section 

53(3)(c)(i) in a case to which section 53(3)(b) applies.  There is a case 
(Bagshaw), which is indirect authority to the effect that in any case of deemed 
dedication reliance on paragraph (c)(i) is perfectly acceptable.  Members are 
therefore invited to apply the lower test. 

 
1.3 Section 31 of the Highways Act 1980 (HA80) provides for the presumption of 

dedication of a public right of way following 20 years continuous use. Sub-
section (1) states: 

 
“Where a way over any land, other than a way of such a character that 
use of it by the public could not give rise at common law to any 
presumption of dedication, has been actually enjoyed by the public as 
of right and without interruption for a full period of 20 years, the way is 
deemed to have been dedicated as a highway unless there is sufficient 
evidence that there was no intention during that period to dedicate it.” 

 
1.4 It is necessary to show that there has been uninterrupted use, as of right, by 

the public over a period of 20 years or more.  ‘As of right’ means openly, not 
secretly, not by force and not by permission. The public must have used the 
way without hindrance (e.g. objections, verbal / written warnings, etc.) or 
permission from the landowner or his agents. The 20 year period may be 
shown at any time in the past and is generally taken to run backwards from the 
date when the use of the path was first “brought into question”, whether by a 
notice or otherwise. 

 
1.5 The Rights of Way Committee must consider whether there is sufficient 

evidence to allege that the presumption is raised. The standard of proof is the 
civil one that is the balance of probabilities. Members must weigh up the 
evidence and if, on balance, it is reasonable to allege that there is a public 
right of way, then the presumption is raised. The onus is then on the 
landowner to show evidence that there was no intention on their part to 
dedicate. 

 
1.6 Such evidence may consist of notices or barriers, or by the locking of the way 

on one day in the year, and drawing this to the attention of the public, or by the 
deposit of a Declaration under section 31(6) HA80 to the effect that no 
additional ways (other than any specifically indicated in the Declaration) have 
been dedicated as highways since the date of the deposit. 

 
1.7 All the relevant statutory provisions and competing rights and interests have 

been considered in making this report. The recommendation is in accordance 
with the law and proportionate, having regard to individuals’ rights and the 
public interest. 

 
 
2.0 PUBLIC EVIDENCE 
 
2.1 In August 2022, Ellingham Parish Council made a formal application in support 

of a public footpath from the U2029 main road, through Ellingham village in a 



north-easterly direction to join the existing Public Footpath No 14, north-east of 
Ellingham Hall.  

 
2.2  The proposal is supported by user evidence from 25 local people, 21 of whom 

claim to have used the route on foot for periods in excess of 20 years.   
 
 
3. LANDOWNER EVIDENCE  
 
3.1 By letter, dated 21 June 1995, Helen Ruff wrote to Ellingham Parish Council, 

stating: 
 

“I write with reference to a ‘Private Road and Grounds’ sign which we 
have recently erected at the entrance to the back driveway of Ellingham 
Hall. 

   
 “I am aware that several local people enjoy to walk down the back 

driveway, and that it is also a route to join the designated public 
footpath which runs north south at the very end of the drive. 

 
“We would not wish local people therefore to stop enjoying this 
thoroughfare, and so give them permission to use the back drive. 

 
“The sign has been erected because a considerable amount of people 
have visited the Hall both out of curiosity at it being ‘for sale’, and to 
have a general look around. None of these have been locals, but I feel 
that as the property was on the open market for a considerable time, I 
would like to discourage such activity. 

 
“We also have young children who play on the back driveway and any 
reduction of such vehicular traffic is better for their safety. 

 
“Could you please therefore bring this matter to the attention of anyone 
who questions the presence of the sign – as we would not want to 
prevent people with dogs on leads, or simply out for a walk, from 
enjoying this part of Ellingham village.” 

 
 
3.2  By letter, dated 23 January 2023, Swinburn Maddison responded to the 

consultation, stating: 
 

“We write regarding the above matter and further to your letter dated 30 
August 2022 addressed to our clients. 

 
“You will be aware that we have exchanged emails with your Alex Bell 
and have kindly been supplied with documentation lodged with the 
application of Ellingham Parish Council (“EPC”) for an alleged public 
footpath over our clients’ land. 

  
“We are instructed to lodge with you our clients’ rebuttals to EPC’s 
application for the alleged public footpath in its entirety, and indeed that 
is the purpose of this letter. There are numerous reasons as to why our 
clients do not consider that the application should be successful. For 
the avoidance of any doubt, our clients do not consider that any part of 
the alleged public right of way between points T and U on your plan 
should be classed as a public right of way.  



 
“Please find enclosed Official Copy of the Register of Title and 
accompanying Title Plan for Ellingham Hall, Ellingham, Chathill, NE67 
5EY. You will note our clients are the legal proprietors of Ellingham Hall. 
We trust you are able to gather this from the extent of the alleged public 
right of way which lies within our clients’ ownership. Our clients 
understand the alleged public right of way to be their private rear drive 
at Ellingham Hall.  
 
“Please note the following as our clients’ rebuttals to the alleged public 
right of way:- 
 

“1. Since 1995 or thereabouts, our clients had discouraged 
members of the public from using the private rear drive by 
installing a sign stating ‘Private Road and Grounds’. We enclose 
screenshot from Google Maps showing this sign installed to a 
stone pillar at the start of the drive. Indeed, we note that various 
witnesses of the statements accompanying EPC’s application 
recall the presence of this sign. 

 
“At some point during the early days of the Covid-19 pandemic, 
the pillar, along with the sign, was accidentally knocked down by 
a bin wagon and not reinstalled. The lack of reinstallation of the 
sign was not because our clients considered it was no longer 
needed. 
 
“2. Our clients have previously instructed Warcup Law Firm in 
respect of a dispute with EPC. We enclose a copy of a letter from 
Warcup Law Firm to EPC dated 2 November 2021, whereby you 
will note it was being made clear there are no general public 
rights of way over Ellingham Hall, and privacy for events at 
Ellingham Hall was expected. 
 
“It was specifically stated within the letter that the public did not 
have a general right of access over Ellingham Hall for general 
amenity and access purposes, with a request that this stance be 
made known to members of the wider community. 
 
“We note from the majority of the statements filed with EPC’s 
application that they state no express permission had been given 
to them by our clients to use the alleged public right of way.  
 
“3. We have been provided with a copy of a publication titled 
‘Walking from Ellingham’ which was produced by Mr. David 
Griggs, one of the witnesses who has prepared a statement 
accompanying the EPC’s application. The publication is said to 
have been supported by EPC themselves. Our clients’ 
understanding is that this publication was created during 
approximately 2012, and we enclose extracts from the same for 
your attention. 
 
“There is no mention whatsoever of the private rear drive being a 
known or recommended walking route within the publication. If 
you require a full copy of the publication then please confirm and 
we will arrange for this to be sent across to you. 
 



“4. Our clients consider that the imposition of a public right of 
way over their land would be unnecessary and excessive. There 
is already a public footpath that follows the southern boundary of 
Ellingham Hall which leads to the same end destination. 
 
“Within the abovementioned extracts of the ‘Walking from 
Ellingham’ publication, the walking routes numbered as 4 and 8 
show the existing public right of way over the southern boundary. 
 
“Our understanding is that this existing right of way does not 
cross our clients’ land. It is submitted that the alleged public right 
of way as part of EPC’s application is far less appropriate than 
the existing public right of way. Our clients will suffer a significant 
invasion of privacy if the alleged public right of way is officially 
recorded. As referred to within the abovementioned letter from 
Warcup Law Firm, our clients host various events on their land, 
including weddings, and there is an understandable expectation 
that these should be able to function privately and be 
inaccessible to members of the public. 
 

“We have had sight of the EPC’s meeting minutes from 4 April 2022 (a 
copy of which is enclosed), whereby we have access to these online 
using the following weblink: 
https://northumberlandparishes.uk/ellingham/documents/minutes 
 
“On the final page of those minutes, at paragraph 11, it is stated the 
footpath for the ‘Back Hall Drive’ at Ellingham Hall is to be discussed at 
the next meeting. We sent the attached letter to EPC on 28 November 
2022 requesting a copy of those minutes and have subsequently 
chased up that request by telephone and email numerous times. 
Unfortunately, no engagement from EPC has been forthcoming, and so 
our clients continue to be without the full picture of what the EPC 
appear to have publicly discussed regarding the private rear drive. 
 
“In the event that you require any clarification in the respect of the 
above, please do not hesitate to contact us. Please communicate with 
us by email only, using the email address set out at the top of this letter, 
in order to expedite matters. 
 
“We look forward to hearing from you once our clients’ rebuttals have 
been considered.” 

 
 

4. CONSULTATION  
 
4.1 In August 2022, the Council carried out a consultation with the Parish Council, 

known owners and occupiers of the land, the local County Councillor and the 
local representatives of the “prescribed and local organisations” listed in the 
Council’s “Code of Practice on Consultation for Public Path Orders”.  Four 
replies were received and are included below. 

 
4.2      By email, in August 2022, the British Horse Society responded to the 

consultation indicating that it had no comments to make about this particular 
proposal.   
 

 

https://northumberlandparishes.uk/ellingham/documents/minutes


4.3      By email, in November 2022, Cycling UK responded to the consultation  
indicating that it supports this particular proposal as it “provides easier access 
to/ from other FPs”.  
 

4.4     By email, in November 2022, Gillian Duncan responded to 
the consultation, on behalf of Ellingham Parish Council, stating: 
  

“The Parish Council has been led to believe that the ‘back hall drive’ 
has been used as a ‘footpath’ for over a hundred years. 
 
“People have used it as the most direct access from Ellingham Village 
to the public footpath between Newham and Ellingham church. 
 
“The Parish Council received a solicitors letter on 2.11.21 from Warcup, 
on behalf of Helen and Aidan Ruff, the current owners of Ellingham Hall 
– attached below – saying that “only land and property owners whose 
deeds confer those rights are permitted to exercise rights of access. 
 
“The Parish Council consulted Stephen Rickitt of NALC and were 
advised to make an application for the back hall drive to become a 
public footpath.  
 
“Evidence of use has been gathered from over 20 people to confirm 
continuous historic use of this route. 
 
“The application and evidence was handed to Alex Bell, Definitive Map 
Officer, NCC on 16.08.22. And section B of this documentation was 
sent by “signed for 1st class Royal Mail” to Helen and Aidan Ruff at 
Ellingham Hall, NE67 5EY on 16.08.22 (reference DF218469418GB).” 

 
4.5      By post, Mr M Kirkley and Mr D Burke of The Old Stables, responded to the 
           Consultation, showing the extent of the alleged route affecting them. 

 
 
5. DOCUMENTARY EVIDENCE 
 
5.1 A search has been made of archives relating to the area.  Evidence of Council 

Highways records, County Maps and O.S. Maps was inspected, and the 
following copies are enclosed for consideration. 

 
1866  Ordnance Survey Map:  Scale 1:10,560 

There is clear evidence of a path / track corresponding with the route of 
alleged Footpath No 31. 

 
1897  Ordnance Survey Map:  Scale 1:2500 

There is clear evidence of a path / track corresponding with the route of 
alleged Footpath No 31. 

 
1899   Ordnance Survey Map:  Scale 1:10,560 

There is clear evidence of a path / track corresponding with the route of 
alleged Footpath No 31. 

 
1923  Ordnance Survey Map:  Scale 1:2500 

There is clear evidence of a path / track corresponding with the route of 
alleged Footpath No 31. 

 



1926  Ordnance Survey Map:  Scale 1:10,560 
There is clear evidence of a path / track corresponding with the route of 
alleged Footpath No 31. 

 
Survey Map:  Scale 1:10,560 
  
There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 31 on the base map used, though this 
route is not identified for inclusion as a public right of way. 

 
Draft Map:  Scale 1:10,560 
As with the Survey Map, there is clear evidence of a path / track closely 
approximating to the route of alleged Footpath No 31 on the base map 
used, though this route is not identified for inclusion as a public right of 
way. 

 
Provisional Map:  Scale 1:10,560 
As with the Survey and Draft Maps, there is clear evidence of a path / 
track closely approximating to the route of alleged Footpath No 31 on 
the base map used, though this route is not identified for inclusion as a 
public right of way. 

 
Original Definitive Map:  Scale 1:25,000 
There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 31 on the base map used.  This route is 
not identified as a public right of way. 

 
First Review Definitive Map:  Scale 1:25,000 
There is clear evidence of a path / track closely approximating to the 
route of alleged Footpath No 31 on the base map used.  This route is 
not identified as a public right of way. 

 
1990   Conveyance - B Gadsen, GG Reed & J R Finney (Applicant copy) 

The vendor appears to have been requiring the purchasers to provide a 
plan preparatory to the road being dedicated as public vehicular 
highway and adopted by the Council as maintainable at public expense. 

 
 

6. SITE INVESTIGATION 
 
6.1    From Point T on the U2029 road, a 3.75 to 4.8 metre wide tarmac surface 

track proceeds in a general north-easterly direction for a distance of 265 
metres, where a 2.7 to 3.3 metre wide stone surface track continues in a 
north-easterly direction for a further distance of 95 metres to a Point marked U 
on the existing Public Footpath No 14.  

 
 
7. COMMENTS RECEIVED ON THE DRAFT REPORT 
 
7.1 In September 2023, a draft copy of the report was circulated to the applicant 

and those landowners / occupiers who responded to the initial consultation for 
their comments.   

 
 
 



7.2 By letter dated 25 September 2023, Swinburn Maddison made the following 
comments in relation to the draft report: 

“We write regarding the above matter and further to your letter 
addressed to our firm dated 8 September 2023 enclosing the draft 
Report. 
 
“We note that our rebuttals have been included within the draft Report, 
however we do not think they have been fully considered given the 
conclusions reached and therefore we ask our rebuttals are reviewed 
again by your Committee when making their final decision. 
 
“In addition, we enclose copies of two outstanding planning applications 
in respect of Garden Cottage and Beech Cottage under reference 
numbers 22/03967 and 22/04259 respectively. 
 
“Our understanding is that the owners of Garden Cottage are Michael 
and Gillian Duncan, with Mrs Duncan having been sat on the committee 
of the Parish Council until recently resigning. Then, in respect of Beech 
Cottage, this is owned by Ellingham Estates and our further 
understanding is that one of the sons of the Estates’ owners, Ollie 
Simpson, also sits on the committee of the Parish Council. 
 
“Our concern arises from the planning documents recording that no 
action should be taken to disturb the current footpaths (Nos 1 and 14) 
without consent or diversion. The most simple diversion would be the 
introduction of Footpath No 31 which is the subject of this dispute. We 
consider it can only be sensible that no decision is made by your 
Committee regarding Footpath No 31 until the two planning applications 
have actually been granted and their issues regarding public rights of 
way have been addressed. 
 
“We are further concerned that the individuals behind the two planning 
applications would personally benefit from Footpath No 31 being 
formally recorded as a right of way. We consider it is possible that 
members of the public who have been asked by the Parish Council to 
become involved in this matter, and provide their versions of events in 
support of Footpath No 31 being formally recorded as a right of way, 
may not have understood the true motivations behind the Parish 
Council’s application. As we stated in our letter dated 23 January 2023, 
as has been referred to within the draft Report, the Parish Council have 
been uncooperative in sending us copies of the minutes from the 
meeting on 4 April 2022. Even as at today’s date, we have still not been 
provided with copies of those minutes. Had we been supplied with the 
same, they may well have verified suspicions that the individuals behind 
the said two planning applications have only become involved in 
seeking that Footpath No 31 be granted as a formal right of way for 
their own gain. 
 
“We trust the above is self explanatory, although if you have any 
queries or wish to discuss then please confirm. Otherwise, we look 
forward to receiving a copy of your Committee’s final decision in due 
course.” 
 
 
 



7.3 By email dated 26 September 2023, Ellingham Parish Council made the 
following comments in relation to the draft report: 

   
 “Ellingham Parish Councillors considered the report at the Parish Council 

meeting tonight, and agreed to support the report with no suggested 
changes” 

 
 
8. DISCUSSION 
 
8.1    Section 53 (3)(c)(i) of the Wildlife and Countryside Act 1981, requires the 

County Council to modify the Definitive Map when evidence is discovered 
which, when considered with all other relevant evidence available to them 
shows: 
  

that a right of way, which is not shown in the Map and Statement, 
subsists or is reasonably alleged to subsist over land in the area to 
which the Map relates, being a right of way such that the land over 
which the right subsists is a public path, a restricted byway or; subject 
to section 54A, a byway open to all traffic. 
   

8.2    When considering an application / proposal for a modification order, Section 
32 of the Highways Act 1980 provides for “any map, plan or history of the 
locality or other relevant document” to be tendered in evidence and such 
weight to be given to it as considered justified by the circumstances, including 
the antiquity of the tendered document, the status of the person by whom and 
the purpose for which it was made or compiled, and the custody in which it has 
been kept and from which it is produced. 

  
8.3    The representation of a path or track on an Ordnance Survey Map is not  

evidence that it is a public right of way.  It is only indicative of its physical 
existence at the time of the survey.   

  
8.4 Under Section 31 of the Highways Act 1980, a particular way may be 

presumed to be a highway if it can be shown that there has been twenty years 
uninterrupted use by the public, as a right of way, and that the landowners 
have not taken steps to rebut this presumed dedication during that twenty year 
period. 

 
8.5 The proposal is supported by user evidence from 25 local people, 21 of whom 

claim to have used the route on foot for periods in excess of 20 years.  The 
frequency of use ranges from daily through to once per year. 

 
8.6 If the date the public’s right to use the alleged path was called into question is 

taken to be August 2022, the date the application was submitted, then 21 out 
of the 25 user evidence providers claim to have walked the path for the 20 
year period prior to this date. The frequency and purpose of this use is 
considered to be sufficient to raise a presumption of dedication.   
 

8.7 If the Warcup Law Firm letter to Ellingham Parish Council, nine months earlier, 
is taken to be an earlier effective calling into question, then 19 out of 25 claim 
to have walked the route for the 20 year period prior to that date.  

 
8.8 Six of those completing user evidence forms have indicated they were aware 

of the 1995 permission letter from Helen Ruff.  If their evidence is discounted 
(which may be overly harsh since this letter pre-dates the relevant 20 year 



period by more than 5 years), then 15 of the remaining 19 user evidence 
providers claim to have used the route on foot for the relevant 20 year period. 
None of the user evidence providers have indicated they were ever prevented 
from using the route. 
 

8.9 The landowners’ solicitors have identified various points to rebut the footpath 
application.  Firstly, they have indicated that around 1995, a sign saying 
“Private Road and Grounds” was erected at the gatepost at Point T.  Eight of 
the user evidence providers have made reference to this sign.  This might 
have some rebuttal value.  Few people would disagree that it should be 
effective against the acquisition of public vehicular rights, and it might also be 
effective against more general wandering through the hall grounds, but there 
are many private roads that are also public footpaths or public bridleways.  
Some of the user evidence providers have indicated that they believed the 
“private road” statement only to apply to vehicles and it is reasonably well 
established  that “private road” signs are generally ineffective at challenging 
pedestrian or equestrian user. 
 

8.10 The Warcup Law Firm letter, dated 2 November 2021 does state (amongst 
other things) that there are no general public rights of way across Ellingham 
Hall land.  Parish Councils may exist to represent the local community, but 
notifying a parish council that something is not considered to be a public right 
of way does not necessarily mean that that message will be communicated, 
effectively, to all path users in the local community or, at all, to the more 
general public.  In any case, this letter was sent only 9 months before the 
Parish Council’s application to record a public right of way was made, so it 
may be that a 9 month shift in the 20 year relevant period makes little 
difference. 
 

8.11 When seeking to claim a ‘new’ public right of way, on the basis of presumed 
dedication, it is necessary for the public use to have been without secrecy, 
without force and without permission.  If the majority of use was taking place 
during the dead of night, so a vigilant landowner might have no idea it was 
taking place, that use wouldn’t usually qualify towards establishing a public 
right of way.  Similarly, if the landowner was taking steps to prevent access by 
fencing the route off or by locking gates, but users kept removing the fence or 
breaking the locks, then that use wouldn’t usually qualify.  And if the only 
people using a route were people who had been given express permission to 
do so, from the landowner, then that use wouldn’t count, either (they weren’t 
using it by virtue of an acquired right, they were there because they had the 
landowner’s permission to use it). 
 

8.12 The route’s lack of inclusion in a publication of recommended walking routes 
doesn’t have any real bearing on this application.  The route might not have 
been recommended simply because there were more attractive alternatives or 
it could have been excluded because it was recognised that it wasn’t currently 
recorded on the Definitive Map of Public Rights of Way.   
 

8.13 Whilst it is acknowledged that the landowners see significant disadvantages to 
this route being recognised as a public right of way, such considerations (nor 
the existence of an alternative route nearby) are considered to be relevant 
when determining whether or not a public right of way exists.   
 

8.14 With his user evidence form, David Griggs attached a copy of a letter he had 
from Helen Ruff (dated 21 June 1995) when he was chairman of the parish 
council.  This letter indicates that the “Private Road and Grounds” sign had 



recently been erected.  Helen Ruff stated that they had no wish to prevent 
local people from using the alleged footpath (the purpose of the sign was to 
discourage the general public).  Local people had their permission to use the 
route.  The Parish Council was asked to bring these matters to the attention of 
anyone questioning the purpose of the sign with the Parish Council.   
 

8.15 As with the 2021 Warcup Law Firm letter, it isn’t clear that a letter to a parish 
council, which may or may not be read out at a parish council meeting, which 
might, but might not, be well attended is necessarily an effective challenge to 
the creation of public footpath rights.  A local person, who had little or no 
engagement with the parish council, might remain ignorant of these 
communications, and there is no reason at all to think someone living outside 
the parish would be likely to become aware of them.    
 

8.16 A number of more general shortcomings have been identified with the user 
evidence forms.  It may be possible to remedy / clarify some of these before 
the matter is considered by the Rights of Way Committee.   
 

8.17 Those completing user evidence forms are asked to describe the route their 
evidence relates to and to draw that route on the plan attached to the user 
evidence form.  Only half of the evidence suppliers identified the route on a 
plan attached to their evidence.  Although a higher proportion of people did 
supply a written description of the route in question, six people (A Blake, K 
Cairns, A Edmondson, G Edmondson, J Johnson and S Pringle) did neither.    
 

8.18 Although the Parish Council’s application seeks to record a public footpath, 
many of the people completing user evidence forms have indicated that they 
believe the route has a higher status (ranging from public bridleway up to 
byway open to all traffic).  The documentary evidence, available, provides little 
in the way of assistance and no-one has really set out why they think the route 
might be more than just a public footpath.  A few people have indicated that 
they have ridden bicycles along the route, but the numbers involved and 
frequency of that type of use don’t make a compelling case for a public 
bridleway.  Some people might be arguing for a public vehicular right of way 
because they know cars do use the route.  They may have driven the route, 
themselves, in order to visit friends or relatives living at properties along or at 
the end of the route.  The owners of these properties are likely to have a 
private vehicular right of way for themselves and their visitors.  Some people 
might be arguing for a public vehicular right of way because they know that, 
back in 1990, the previous landowner, was aiming to get the road made up to 
an adoptable standard, so that it could be dedicated and taken over by the 
County Council as a highway maintainable at public expense.  The road 
wasn’t ultimately taken over as a highway maintainable at public expense – 
presumably either because the landowner’s plans changed or the road wasn’t 
constructed to an appropriate standard. 
 

8.19 The historical map evidence would suggest that a path may have physically 
existed over the claimed route since at least the 1860s. Although a route 
existed, this does not mean it necessarily had any public rights over it at that 
time.  Although the user evidence forms from older members of the public 
identify some use from the 1960s onwards, either the period August 2002 to 
August 2022 (the date of the Parish Council’s application) or the period of 
November 2001 to November 2021 (the date of Warcup’s Law Firm letter to 
the Parish Council) would appear to be the relevant one for determining when 
a public footpath may have come into existence. 

 



8.20 None of the user evidence providers claim to have been prevented from using 
the route, though 6 of the evidence providers have acknowledged having been 
given permission to use the route.  

 
8.21 Whilst no user evidence providers have acknowledged the existence of any 

locked gates or other challenges of their right to use the route, 7 of the 
evidence providers have acknowledged the existence of ‘private’ signs.   

 
8.22   In their comments in relation to the draft version of this report, Swinburne 

Maddison LLP indicated that they did not feel sufficient weight had been 
attributed to the rebuttal evidence they had supplied.  In R v Secretary of State 
for Wales, ex parte Emery 1998 (Court of Appeal) it was held that, in 
determining , for the purposes of s.53(3)(c)(i) of the Wildlife and Countryside 
Act 1981, whether a public right of way was reasonably alleged to subsist over 
land, the question to be considered by the local authority was whether the 
evidence produced by the claimant together with all the other relevant 
available evidence showed that it was reasonable to allege a public right of 
way.  If the evidence from witnesses as to user was conflicting but, reasonably 
accepting one side and reasonably rejecting the other, the right of way would 
be shown to exist, it was reasonable to allege such a right.  In short, where 
there is a conflict of credible evidence, if the positive evidence in favour of a 
right of way satisfies the reasonably alleged test then, unless there is some 
incontrovertible and powerful evidence set against it, the route should be 
included in a Definitive Map Modification Order. Whilst some of the rebuttal 
evidence provided on behalf of the landowners is credible, it certainly isn’t 
incontrovertible.  

 
8.23   The two outstanding planning applications in relation to Garden Cottage and 

Beech Cottage have no bearing on the determination of this application to 
record a public footpath. These are entirely separate matters. The motives of 
the parish council, in making their application, are not relevant when 
considering whether or not the claimed public footpath rights have been 
reasonably alleged to exist. The landowners may be frustrated by what they 
see as the parish council’s lack of co-operation and / or transparency, but 
these issues aren’t considered to be relevant when determining whether or not 
public footpath rights have been reasonably alleged to exist. 

 
8.24 Based on the user evidence, and in the absence of any evidence of any acts 

of rebuttal prior to 2021, it would be appropriate to conclude that public 
footpath rights have been reasonably alleged to exist over the route. 

 
8.25 Advice from the Planning Inspectorate in their ‘consistency guidelines’ states 

that it is important to have the correct width, where known, recorded in the 
definitive statement.  The user evidence providers have identified a path width 
ranging from 2.5 to 7.6 metres.  From measurements taken on my site visit, in 
October 2022, the current width that physically exists on the ground would 
appear to be 3.75 to 4.8 metres for the most westerly 265 metres and a width 
of 2.7 to 3.3 metres for the remaining 95 metres.  If the path is included in a 
future Definitive Map Modification Order, it would seem appropriate to identify 
the enclosed section with a width ranging from 3.75 to 4.8 metres, reflecting 
the width of the tarmac track, and a width of 2.7 to 3.3 metres for the stone 
surface track as identified in paragraph 6.1 above. 
 

 
 
 



9. CONCLUSION 
 
9.1  In the light of the evidence submitted, it appears that there is sufficient 

evidence to justify that public footpath rights have been reasonably alleged to 
exist over the claimed route. 
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PARISH OF ELLINGHAM - ALLEGED PUBLIC FOOTPATH NO 14

              1960           1970        1980          1990         2000         2010 Frequency and Type Prevented from using
of Use the route?

 
E Duncan Every few months on foot No

MS Hall Weekly on foot/ Every few months in car No

J Dobson Twice a week on foot/ Weekly on horseback/ Monthly in car No

A Griggs Daily on foot/ horseback + Weekly by car No

D Griggs Frequently on foot No

J Cairns Daily, Weekly, & Monthly on foot No

L Cairns Daily on foot No

J Stevenson Daily on foot & Monthly on bicycle/ car No

C Stevenson No

K Cairns Daily/ Monthly on foot No

L Unwin No

G Unwin No

K Mundy No

A Blake No

JJ Johnson No

G Edmonson No

A Edmonson No

J MacLeod No

G MacLeod Weekly on foot/ Every few months on bicycle No

S Pringle Weekly-Monthly on foot/ Weekly on horseback No

D G Milburn Monthly on foot No

G F Milburn Weekly on foot No

Weekly on foot

               1960          1970         1980          1990          2000         2010         2020

Daily on foot & Monthly on bicycle/ car

Every few months on foot

Every few months on foot

Weekly on foot/ Every few months by car

Weekly on foot/ Every few months by car

Every few months on foot

Monthly on foot



T Brinkworth Weekly on foot No

J Brinkworth Weekly on foot No

N Mundy Various times on foot, bicycle and car NoNo years given
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WALKING LEAFLET SUPPLIED BY SWINBURN MADDISON ON BEHALF OF THE RUFFS
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